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Intellectual Property Rights

The IPR is a exclusive right granted, under law to
inventions for a fixed period, to exclude others
from imitating, manufacturing, using, or
selling a protected matter or process.
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IP legislations in India

The various legislations in India granting IPR are

Act / Legislation Kind of Intellectual Property

The Patents Act, 1970 Process and product

Indian Copyright Act, 1957 Literary work

Trade Marks Act, 1999 Trade marks

The Designs Act, 2000 Designs

Geographical Indications of Goods Goods originating in the territory
(Registration & Protection) Act, 1999 of the country

The Semiconductor Integrated Circuits Semiconductor Integrated
Layout Design Act, 2000 Circuits layout designs 

Protection of Plant Varieties  & Farmers’ Rights Act, 2001
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UPOV MISSION STATEMENT

“To provide and promote an effective system of plant variety
protection, with the aim of encouraging the development
of new varieties of plants, for the benefit of society ”

Rationale of Plant Variety Protection

• Plant breeding is long and expensive

BUT

• Plant varieties can be easily and quickly               

reproduced

• Breeders need protection to recover investment
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• Model act to administer protection of new varieties of 
plants

• Guidelines for a uniform application of DUS examination 

• Test guidelines for different plant species

• Guidelines for giving denomination to new varieties

UPOV brought in the concept of:
• Essential requirements for  protecting a plant variety 

• Duration of protection

• Plant breeders’ right 

• Researcher’s exemption  and 

• Breeder’s exemption

UPOV - Plant Breeder’s Right
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Farmers’ privilege in UPOV

• In the European Union under UPOV 1991

farmers producing less than 90 tons of cereal

grain are allowed to use their own cereal seed

without asking the breeder for permission and

without paying a royalty.
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Benefits of PVP
• Increasing the number of new varieties.
• Increased breeding activity and encouragement of

new types of breeders, such as private breeders,
researchers and farmer breeders.

• Development of partnerships, including public-
private cooperation.

• Development of new, protected varieties leading to
improvements for farmers, growers, industry and
consumers, with overall economic benefit.

• Development of new and improved plant varieties
shall lead to the improved competitiveness in
foreign markets and development of the rural
economy.
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Enactment of PPV&FR Act 

PPV & FR Act 2001 

outcome of the Intensive and Extensive National 
Consultations and response to international 

developments / obligations

Indian PPV&FR Act, 2001, covers all
plants except micro organism
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WTO Trade-related Aspects of Intellectual Property 
Rights(TRIPs)Agreement

• The TRIPs Agreement introduced intellectual property rules into

the multilateral trading system for the first time by requiring all

WTO Members to provide minimum standards of protection for a

wide range of intellectual property rights (IPRs).

• Article 27.3(b) of TRIPs:

• Members  shall provide for the protection of plant varieties 

• either by patents

• or by an effective sui generis system

• or by any combination thereof

• Therefore, countries are free to choose their own effective sui

generis regime for the protection of plant variety rights.
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To provide an effective 
system  for protection of 
plant varieties and rights 

of farmers and plant 
breeders

To recognize the farmers in 
respect of their contribution 

made at  conserving , improving 
and making available plant 

genetic resources for 
development of new plant 

varieties

To protect plant breeders’ 
rights to stimulate 

investment for R&D and 
development of  new 

varieties

To facilitate the growth of 
seed industry to ensure 

production and availability of 
high quality seed / planting 

material.

Objectives of PPV & FR Act, 2001
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Breeders’ Rights Farmers’ Rights
Researchers 

Rights

Convention 
Countries

DUS centres, 
special tests and 

projects

Infringements, 
offences & 
penalties

Plant Variety 
Journal

National Gene 
Bank & Field 
Gene Bank

Appellate 
Tribunal 

Community 
Rights

Gene Fund and 
Recognition 

Awards

Benefit Sharing

Compulsory 
License

Important 

provisions 

of Indian 

PPV&FR 

Act, 2001
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Implementation of PPV&FR Act 2001
PPV&FR rules notified in 2003

Authority established on November 11, 2005

Regulations notified in 2006, 2009

Publication of Plant Variety Journal of India 

Publication of general guidelines for DUS testing 

Crop specific DUS test guidelines published for 114 crop species 

Agro-Biodiversity hotspots

Maintenance of National Register of Plant Varieties

Regional offices established at Ranchi and Guwahati, Pune, Shivamogga
and Palampur

National Gene bank at Headquarter

Field Gene Banks at Dapoli (Maharashtra), Ranchi (Jharkhand) Mashobra
(Himachal Pradesh) Jodhpur (Rajasthan)

Establishment of National Gene Fund

Plant Genome Savior Community Recognition Award
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Functions of PPV & FR Authority

Registration of new, extant and farmers’ plant varieties

Characterization and documentation of registered varieties

Compulsory cataloguing facility for all varieties of plants

Ensuring availability of seeds of registered varieties to
farmers by provision of compulsory license.

Maintenance of National Register of plant varieties
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• New Variety:

• Extant Variety:  

Notified under Seeds Act, 1966

Farmers Variety

Variety of Common Knowledge

• Essentially Derived Varieties (EDVs)

Protectable varieties 

Novel if the propagating or harvested material of the 
variety not sold or otherwise exploited for

India Outside India

Trees & Vines > 1 year > 6 years

Other than Trees & 
Vines

> 1 year > 4 years
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Criteria for Registration

Novelty

Distinctiveness–
Distinguishable by at least 

one essential characteristics 
from a variety which is a 

matter of common 
knowledge 

Uniformity Sufficiently 
uniform in its essential 

characteristics 

Stability Essential 
characteristics remain 
unchanged even after 
repeated propagation
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Denomination

Baru Sahib presentation 14.03.2017

Duration of Protection

Period of protection (in Years)

Total Initial Extended

Trees & Vines 18 from date of registration 9 9

Other Crops 15 from date of registration 6 9

Extant Notified 
varieties

15 from date of notification of variety under the 
Seeds Act, 1966 by the Central Govt.
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Issue of Registration Certificate

Examination of DUS test result

Publication of passport data in the Plant Variety 
Journal of India

Conduct of DUS test

Examination of application

Filing of application

Notification of crop species

STEPS IN REGISTRATION OF PLANT VARIETIES
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DUS TESTING
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DUS Test

Type of 
variety

Type of test No. of 
locations

No. of seasons

New DUS test 2 2

VCK DUS test 2 1

Farmers’ Grow out test 2 1

EDV Manner of testing EDV shall be decided by 
Authority on case to case basis
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Fees for Registration

Type of variety Fees for Registration

Essentially Derived Varieties Individual Rs. 7000/-

Educational Rs. 10000/-

Commercial Rs. 50000/-

Extant Variety notified under section

5 of Seeds Act, 1966

Rs. 1000/-

New Variety Individual Rs. 7000/-

Educational Rs. 10000/-

Commercial Rs. 50000/-

Extant Variety about which there is 

common knowledge
Individual Rs. 7000/-

Educational Rs. 10000/-

Commercial Rs. 50000/-

Farmers’ Variety No fee
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Application Status
2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 Total

Public 287 322 193 31 125 129 141 136 89 325 12 1790

Private 143 220 368 505 295 266 534 420 420 262 21 3454

Farmer 2 5 127 4 941 304 1002 1964 1957 1859 76 8241

Indivi. 0 0 0 0 0 0 0 0 2 0 0 2
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Extant 359 391 384 116 274 254 255 196 181 344 7 2761

New 71 132 162 386 133 143 350 340 331 239 26 2313

EDV 0 19 16 34 15 0 71 22 2 4 0 183

Farmer 2 5 126 4 939 302 1001 1962 1954 1859 76 8230

Total 432 547 688 540 1361 699 1677 2520 2468 2446 109 13487

Application Status
Total( 13487)
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GENE BANK

• PPV&FR Authority established its Gene Bank of
registered seeds at Delhi to handle the orthodox
or true seeds of the varieties of crop species
notified for registration.

• To act as repository of the seed or propagules
during the process of registration.

• To provide the true reference sample of the
registered varieties for any future use.

Baru Sahib presentation 14.03.2017



Field Gene Bank
• For tree and  vines, Four Field Gene Banks are being established 

by the Authority at 

• Dapoli (Maharashtra) 

• Ranchi (Jharkhand)

• Mashobra (Himachal Pradesh) 

• CAZRI, Jodhpur (Rajasthan)
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Farmers’ variety

Traditionally 
cultivated and 
evolved by the 
farmers in their 

fields; or

A wild relative or 
land race or a variety 

about which the 
farmers possess the 

common knowledge.
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Farmer as a Breeder
• A farmer who has bred or developed a new

variety shall be entitled for registration in the
like manner as a breeder of a variety under
the Act.
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Farmers’ Right on seed

• A farmer is entitled to save,
use sow, resow exchange,
share or sell his farm
produce including seed of a
variety protected under the
Act in the same manner as
he was entitled before the
coming into force of the Act
and farmer is entitled to
sell non-branded seed of a
variety protected under the
Act.
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Farmer engaged in
conservation of genetic
resources of land races and
wild relatives of economic
plants, improvement through
selection and preservation
shall be entitled for
recognition and reward from
Gene Fund provided that the
said material has been used
as donors of genes in
varieties registrable under
this Act

Right to Recognition and Reward
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Farmers’ Right to compensation

• A farmer is entitled to claim
compensation in case of failure of
expected performance by registered
varieties-Where any variety registered
under the Act has been sold to a
farmer or a group of farmer or
organization of farmers, the breeder of

registered variety shall disclose the expected performance
under given conditions. If such material fails to provide such
expected performance under given conditions, a farmer or a
group of farmer or organization of farmers may claim
compensation from the registered breeder
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Farmers Right for Benefit Sharing

• If the breeder of any registered variety has
ignored the valuable contribution of any
village or local community which
contributed significantly in the evolution
of a variety he may claim for benefit
sharing.

• Depending upon the extent and nature of the use of genetic
material of the claimant in the development of the variety along
with commercial utility and demand in the market of the
variety, breeder will deposit the amount in the Gene Fund.

• In case of failure within a period of three months the registrar
shall make reference to district collector.

• Amount deposited will be paid to the claimant from the Gene
Fund.
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Farmers Right for Benefit Sharing

• If the breeder of any registered variety has
ignored the valuable contribution of any
village or local community which
contributed significantly in the evolution
of a variety he may claim for benefit
sharing.

• Depending upon the extent and nature of the use of genetic
material of the claimant in the development of the variety along
with commercial utility and demand in the market of the
variety, breeder will deposit the amount in the Gene Fund.

• In case of failure within a period of three months the registrar
shall make reference to district collector.

• Amount deposited will be paid to the claimant from the Gene
Fund.
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Community Rights

• Under section 41 any person on
behalf of any village community
can file any claim for
compensation if the village or
local community has
contributed significantly to the

evolution of the variety which has been registered
under the PPV&FR Act, 2001. The Authority upon
receiving objection from the registered breeder shall
give an opportunity to breeder and determine the
compensation which should be deposited in the Gene
Fund within a period of two months.
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Farmers Right for protection 
against infringement

• A farmer is protected under innocent
infringement where in if farmer who
at the time of such infringement was
not aware of the existence of such
right and a relief in an infringement
suit shall not be granted by court
against a farmer who proves at the
time of infringement he was not
aware of the existence of the right so
infringed
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Authorization of the breeder 
(farmer)

• Any person applying for
registration of essentially derived
variety from a farmers’ variety
must obtain the authorization of
the breeder (farmer) with the
consent of farmers who have
made contribution in
preservation or development of
variety
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• The farmers are exempted
from payment of any fees in
respect of any proceedings
before the Registrar or
Authority or Tribunal or High
Court and they are also

Exemption for fees

exempted from payment of any fee for inspection of
any document or obtaining any decision or order or
document under the Act or Rules.
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Breeders' Rights

 An exclusive right on the breeder or his successor, his
agent or licensee, to produce, sell, market, distribute,
import or export the variety.

 A breeder may authorize any person to produce, sell,
market or otherwise deal with the variety registered
under this Act.

 Breeder shall enjoy provisional protection of his variety against any
abusive act committed by any third party during the period between filling

of application for registration and decision taken by Authority.(This has
been struck off by the Hon’ble High Court
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AUTHORITY WILL REVOKE CERTIFICATE OF 
REGISTRATION ON ANY OF FOLLG GROUNDS:-
• Grant of registration based on incorrect info.
• Ineligible person granted certificate of regn.
• Breeder did not provide information, documents and

materials
• Breeder failed to provide alternative denomination.
• Breeder did not provide seeds or propagating material

to compulsory license
• Breeder not complied with law
• Breeder failed to comply directions under the act
• Certificate of regn. not in public interest

Revocation Proceedings
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• Regd. breeder must disclose expected performance
under given conditions

• Failure of expected performance-farmers may claim
compensation

• Authority issue notice to regd. breeder
• Within three months of receipt of such notice regd.

breeder file opposition-form pv-26
• Presumption –no opposition on failure to file pv-26
• Hearing-direction for compensation

Compensation
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• Not being a Breeder sells, exports, imports or
produces such variety without permission of Breeder

• Uses, sells exports or imports any variety giving such
variety the denomination identical or deceptively
similar to denomination of variety Regd. under Act

INFRINGEMENT

Deceptive Similarity

• A denomination shall be deemed to be deceptively
similar to another denomination if the denomination
so nearly resembles to that other denomination as to
be likely to deceive or cause confusion
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Researcher’s Rights 

(a)The use of any variety registered under this Act by

any person using such variety for conducting

experiment or research

(b)The use of a variety as an initial source of variety for

the purpose of creating of other varieties:

Provided that the authorization of the breeder of a

registered variety is required where the repeated

use of such variety as a parental line is necessary for

commercial production of such other newly

developed variety.
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Compulsory Licensing 
• After three years of issue of certificate of registration,

any person can appeal on ground of inadequate seed
supply/not reasonable price from the breeder to
undertake production, distribution and sale of seed.

• Criteria would be nature of variety, time elapsed since
grant of license, price of seed and efforts by breeder to
meet seed requirement of public and the
capacity/ability/technical competence of the applicant
to produce and market.

• Period of compulsory license may extend to period of
protection.

• Authority can settle terms and conditions, revoke or
modify compulsory license.
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Annual fee 

Benefit sharing 
amount 
deposited

Contributions 
from National & 
International 
Organizations

Any other activity 
indicated in the Act

Reimbursement of 
compensation 

Supporting 
conservation

National Gene Fund

Compensation 

amount deposited

Reimbursement of 
Benefit shares

Section 45 of the Act

National Gene Fund

Constituted by the 

Government of India

In Flow Out Flow
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Identification of Agro-biodiversity Hotspots

• To identify the Agro-biodiversity
hotspots a Task Force under the
Chairmanship of Dr. M.P. Nayar,
Former Director, Botanical Survey of
India was constituted in October,
2007. The Task Force, after several
rounds of discussions at different
levels submitted its report which
was published in the form of 02
Volume Book which have been
widely distributed for creating
awareness.

• The major recommendation of the
Task Force was identification of 22
Agro-biodiversity hotspots
distributed over 07 agro-
geographical zones of India.
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Plant Genome Savior Awards Rewards and Recognition 
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• To support and reward farmers, particularly the tribal and rural

communities engaged in conservation, improvement and preservation

of genetic resources of economic plants and their wild relatives,

particularly in areas identified as agro-biodiversity hotspots

Awards / Reward / Recognition Awarded Since

Plant Genome Saviour Community Awards
(max. 5, consisting of a citation, memento and cash of Rupees 
Ten lakh each)

20 2009-13

Plant Genome Saviour Farmer Reward
(max. 10, consisting of citation, memento and cash of Rupees 
one lakh fifty thousand each)

23 2012-14

Plant Genome Saviour Farmer Recognition
(max. 20, consisting of citation, memento and cash of Rupees 
one lakh each)

30 2012-14

Awards Rewards and Recognition
S. 

No

.

Name of the Award 2007-

08 

2008-

09

2009-

10

2010-

11

2011-

12

2012-

13

2013-

14

2014

-15

1. Plant Genome Saviour 

Community 

Recognition Certificate
5 4 7

2. Plant Genome Saviour 

Community Award
2 4 4 5 5

U
n
d
e
r 

P
ro

c
e
s
s

3. Plant Genome Saviour 

Farmers’ Reward
10 10 3

4. Plant Genome Saviour 

Farmers’ Recognition 
15 4 11
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Plant Genome Savior Community Award 2010-11
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Patent Protection
RELEVANT LAW & ELIGIBILITY

What is patent?

 patent

ˈpat(ə)nt,ˈpeɪt(ə)nt

noun

1. a government authority or licence
conferring a right or title for a set period, 
especially the sole right to exclude 
others from making, using, or selling an 
invention.

 "he took out a patent for an 
improved steam hammer"

 synonyms: copyright, licence, 
legal protection, right, performing 
right, permit, privilege, charter, 
franchise, registered trademark

 "a company has since taken out a 
patent on the chemical"

 As per Indian patent act

 (m) "patent" means a patent for any 
invention granted under this Act; 

 Which is THE PATENTS ACT, 1970 

 http://www.wipo.int/edocs/lexdocs/la
ws/en/in/in065en.pdf

 As per Wipo

 A right to exclude others from:

 making, using, offering for sale, selling 
or importing the patented invention

 Not a right to use the invention

 Quid Pro Quo:  sufficient 
disclosure

 For 20 years from date of filing

What can be patented?

Diamond v. Chakrabarty, 447 U.S. 303, 206 U.S.P.Q. 193 (1980)

The U.S. Supreme Court established the rule that compositions of matter that are made by  

man, i.e. that are “not nature’s handiwork, but [the inventor’s] own”, are patentable 

subject matter.

 Process or Method

 Machine or Apparatus

 Article of Manufacture

 Composition of Matter

 Chemical Compounds

 Physical Mixtures

 Improvements of Any of the Above

Patent Law (India)

 Both product and process patent provided

 Term of patent – 20 years

 Examination on request

 Both pre-grant and post-grant opposition 

 Fast track mechanism for disposal of appeals

 Provision for protection of bio-diversity and traditional knowledge

 Publication of applications after 18 months with facility for early 

publication

 Substantially reduced time-lines

What is an invention & patentable 

subject matter?

 Sec.2(1)(J) 

“Invention” means a new product or process involving an inventive 

step and capable of industrial application

 Invention must 

 Relates to a Process or Product or both 

 be new (Novel) 

 involves an inventive step 

 be Capable of industrial application 

 not fall under  Section  3 and 4

Most critical aspect for inventors 

“Inventive Step”

A feature of an invention that

 involves technical advance as compared to the existing 

knowledge or 

 have economic significance or both and 

 makes the invention not obvious to a person skilled in the art 



Section 3 exclusions

 Section 3(a)       

 Frivolous inventions

 Inventions contrary to well 
established natural laws

 Examples

 Machine that gives more than 
100% performance

 Perpetual machine

 Section 3(b) 

Commercial exploitation  or primary 

use of inventions, which is

 Contrary to 

 public order or 

 Morality

 Examples

 Gambling machine, 

 Device for house-breaking 

 Section 3(b) 

Commercial exploitation  or primary use 

of inventions , which 

 Causes serious Prejudice to 

 health or

 human, animal, plant life or  

 to the environment

 Examples

 Biological warfare material or device, 
weapons of mass destruction 

 Terminator gene technology, 

 Embryonic stem cell

 Section 3(b)

Excludes patents on 

 GMOs – exploitation of which could 
be contrary public order or morality 
or prejudicial to human, animal or 
plant life or health or to the 
environment

Effect: Only genetically modified micro-
organisms (GMOs) which do not fall 
under section 3 (b) are patentable.

Section 3(e)

 Substance obtained by mere 
admixture resulting only in the 
aggregation of the properties of the 
components thereof or a process for 
producing such substance

 Examples

 Combiflam [Paracetamol 
(Antipyretic) + Brufen (analgesic)]

 Solution of sugar and color additives 
in water to form a soft drink 

 However,

 A mixture resulting into synergistic 
properties    of  mixture of ingredients 
however, may be patentable   -
Soap, Detergents, lubricants etc

Section 3 ( f )

 Mere arrangement or re-
arrangement or   duplication of 
known devices, each functioning 
independently of one another  in a 
known way 

 Examples

 A Bucket fitted with torch,

 An Umbrella with fan

 A Clock and radio in a single cabinet

 A flour-mill provided with sieving

Section 4

Inventions falling within Section 20(1) of the Atomic Energy Act, 1962  

are not patentable

 Effect

Inventions relating to compounds of Uranium, Beryllium, Thorium, 

Plutonium, Radium, Graphite, Lithium and more as notified by Central 

Govt. from time to time.

International Patent Law
SOFTWARE & BUSINESS METHOD PATENT



Software Patent Law Worldwide

 Art. 27.1 TRIPS Agreement: “patents shall be available for any 

inventions, whether products or processes, in all fields of 

technology”.

 Reluctance to apply indiscriminate patentability in most regions.

 Overlap with Business Method Patent

 State Street Bank was an example of a „business method‟ patent.

 The invention in State Street Bank was only possible because of 

computerisation – it wouldn‟t work without a program.

 Many „software patents‟ are actually „business method patents‟ where 

the business method is stated in program terms.

 Amazon.com‟s “one click” patent application is an example.

EP Patent Law

 EPC precludes support for business methods:

 52(2)(c) “schemes, rules and methods for performing mental acts, 
playing games or doing business, and programs for computers”

 Patents were designed for industrial protection, hence this exemption.

“
”

Thank you

Umesh Sharma

Patent Consultant | Patent Expert Reviewer | Indian Patent Agent

 

  



INTRODUCTION TO PATENT     

SEARCHING:ACADEMICS

&

ISSUES AND CHALLENGES:  

IPR

Ritika Kanwar

14 March,2017         HP Patent Information Centre

Contents

 Patent Searching

 Copyright-moral rights

 Copyright-fair Use

 Trademark Issues in Digital Era

 Patents-software and pharmaceutical

Overview-Patent Search

 What is prior art?

 Why do you need  patent search?

 Types of Patent Search

PriorArt

Importance of Patent Search

 Save Time

 Cost Saving

 area of strength of the invention strength or weakness of the present 
invention. 

 It would also help to decide whether one should proceed with the filing 
of the application or forsake it.

Types of Patent Search

 Patentability or Novelty Search

 Prior Art Search

 ValiditySearch

 FTO or Clearance Search

 Infringement earch

 Landscape Search

 Other types- number search, name search, legal status



Free available Database

 US Patent and TradeMark Office (USPTO)

URL: www.uspto.gov 

 Espacenet

URL: www.ep.espacenet.com 

 WIPO (World Intellectual Property Organization) 

URL: http://patentscope.wipo.int/search/en/search.jsf 

 Freepatents online 

URL: www.freepatentsonline.com

 Ipindia

URL: www.ipindia.nic.in

Creating and refining search queries

 Truncation or wildcard operators

 Proximity Operators- SAME,ADJ,NEAR

 Boolean Operators- AND, OR , NOT

wildcard meaning example

?(Question Mark) Represent to exactly one 
character

T?re will pick up “tire” 
or “tyre”

*(Asterik) Represent to unlimited 
number of characters

File* will pick up 
“files” or “file”

Issues and Challenges: IPR

Copyright

 The copyright protection commences as soon as the work is 

created and it does not require any registration formalities.

 “related rights” or “neighbouring rights”. These rights protect 

persons, other than the creators, who are involved in the 

dissemination of copyrighted work. These rights are confined 

to three specific categories of persons: performers, producers 

of phonograms and broadcasting organizations.



 The Copyright Act, 1957 provides copyright 

protection in India. It confers copyright protection in 

the following two forms:

(A) Economic rights of the author, and

(B) Moral Rights of the author.

 The author has a right to preserve, protect and 

nurture his creations through his moral rights

 India is a member of Berne Convention of 1886, 

Universal Copyright Convention 1951. Therefore 

work created in other member states is accorded 

protection in India also.

Moral Rights

 Amar Nath Sehgal v. Union of India, Delhi High Court 2005 PTC (30) 253

 first time upheld the moral right of an author under the Indian Copyright 

Act and awarded damages.

 In 1957, he was approached by the Government of India, to design murals 

to be installed on the walls of Vigyan Bhavan. The mural was a symbol of 

India‟s cultural heritage and was themed on „science of rural and modern 

India‟ and stayed installed till 1979 when it was pulled down and kept in a 

Government store room

 it was held that if the treatment of any work is prejudicial to the honour or 

reputation of it‟s author, he is well within his rights to object. 

 Plaintiff. Damages of Rs. 5 lakhs were awarded to 

the Plaintiff towards the loss to his reputation

DU Photocopy Case

 In 2012, publishers Oxford University Press, filed a lawsuit against the 
Rameshwari Photocopy Service and Delhi University accused the defendants 
of “infringing the copyrights of the plaintiffs in their publications by 
photocopying, reproduction and distribution of copies of plaintiffs‟ 
publication on a large scale and circulating the same

 infringing their copyright by unauthorized making of course packs, 
compiling photocopies of relevant excerpts from their books prescribed in 
the syllabus, and their distribution to students.

 making and distribution of course packs to

students does not amount to copyright infringement 

as long as it is for the purpose of educational

instruction-fair dealing

 https://thewire.in/75786/du-photocopy-case

Cyberspace

Trademark Squatting

Other Issues

Trademark Issues in Cyberspace

Domain Names

 Domain names are used to identify one or more IP Address.Domain Names 

are used in URLs to identify particular webpage.

 acer.com top level domain name is .com (commercial enterprise) and acer is 

second level domain name(source of goods)

 Yahoo.Inc v. Akash Arora- plaintiff (Yahoo) is a registered owner of domain 

name yahoo.com succeeds in obtaining an interim order restraining the 

defendants and agents from dealing in services and goods on internet  

under the domain name yahooindia.com

 .com- commercial business

 .edu- educational institutes

 .gov-governmental agencies

 .org-organizations(non profit) 



 Cybersquatting is the use of domain name to make a profit off a 

Trademark belonging to someone else or registering the domain name that 

are similar or identical of famous company or celebrity and then selling it 

at inflated price.

 Typosquatting-

1. Facebook.com    - Facebok.com

2. Bsnl.co.in            - Bsnl.com

3. Sony.com           - soni.com

Rediff‟s Case- Daniyal Waseem of Pakistan was using domain name 

rediffpk.com .WIPO panel concluded that it is confusingly similar to Indian 

Rediff Trademark rediff.com

Linking, deep linking, metatagging

 Metatagging is a technique whereby a word(e.g Virat Kohli) 

is inserted in the keywords field (visible/invisible) of the site 

in order to increase the chances of search engine returning 

to the site,although the site may have nothing to do with the 

word

 Link may lead to a particular point within the same website 

or allow the user to leap from one site to a completely 

different, unrelated site.

 trademarks/domain name  used as 'DR.REDDY'S„ 

drreddyslab.com  by defendant

 The domain name serve same function as the trademark and is 

not a mere address or like finding number of the Internet and, 

Therefore, plaintiff is entitled to equal protection as trade 

mark. The domain name is more than a mere Internet address 

for it also identifies the Internet site to those who reach it.( Dr 

Reddy's Laboratories Limited Vs Manu Kosuri and Anr 2001 (58) DRJ241)

Remedies Available

 Bringing a law suit in court

 WIPO mediation and arbitration centre‟s online dispute resolution

 With most of the countries providing for specific legislations for

combating and curbing cyber squatting, India also needs to address

the issue and formulate legal provisions against cyber squatting. For

settlement of Disputes, WIPO has introduced a new mechanism called

ICANN (Internet Corporation for Assigned Names and Numbers) for

settlement of disputes relating to domain names.

 Legal system silent on punishment to be given.

Computer Related Inventions

Pharmaceutical Industry

Patent

Computer Related Inventions

 Section 3 (k):

A mathematical or business method or a computer programme per se or algorithms

 Claims which are directed towards computer programs per se are excluded
from patentability such as

(i) Claims directed at computer programmes/ set of instructions/ Routines and/or
Sub-routines.

(ii) Claims directed at "computer programme products" / "Storage Medium having
instructions" / "Database" / "Computer Memory with instruction" i.e. computer
programmes per se stored in a computer readable medium.

Novel/modified hardware + software programme + technical
advance+ Patentability test = Patentable

 Accenture Global Services Ltd. Vs. The Asstt. Controller of Patents & Designs &
Ors.



US, EU

 Under 35 USC 101, software is patentable in the 
United States provided that it is unique, is tied to a 
machine (hardware) and facilitates a set of 
functionalities. 

 In Europe, a computer program claimed “as such” is not 
a patentable invention. Any new invention, which solves 
a “technical problem” or makes a non-obvious 
“technical contribution” is patentable even if that 
technical problem is solved by running a computer 
program. (Article 52(2) (c) and (3), EPC)

Pharma Industry

 Specifically disallows patent protection for mere discovery of known 
substance unless such substance express substantial efficacy in known 
substance.

 Evergreening

 Novartis AG v. Union of India AIR 2013 SC1311

 Glivec- 30% increase in bioavailability of beta crystalline form of 
imatinib mesylate

 Supreme court rejected Novartis plea on its blood cancer drug 
Glivec and denied patent to it under S. 3(d). Indian Patents Act, 
1970 as they had no record of tst trial on animals related to 
therapeutic efficacy.

 Bioavailability can qualify as patent eligible if evidence 
supporting increased therapeutic efficiency is provided.

 Discovery of any new entity or substance may not 

involve any inventive step

 A new chemical entity that is structurally dissimalar

but but functionally similar to an existing chemical 

entityis thus merely a substance under Section 

3(d)(Roche v Cipla)

Thank You
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Kinds of Property
 Movable Property

Car, Pen, Furniture, Dress

 Immovable Property

Land, Building

 Intellectual Property

Literary works, inventions
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Generate Ideas…..

And Own Them…..IPR !

Intellectual Property?

Intangible, time bound and territorial

Definition of Intellectual Property
“Intellectual Property shall include the rights relating to
 literary, artistic and scientific works,
 performances of performing artists, phonograms,

and broadcasts,
 inventions in all fields of human endeavour
 scientific discoveries
 Industrial designs
 trademarks, service marks and commercial names

and designations
 protection against unfair competition

and all other rights resulting from intellectual activity
in the industrial, scientific, literary or artistic fields.”

(WIPO Convention)
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Major Intellectual Properties
 Copyright and Related Rights

 Industrial Property
 Patents

 Industrial Designs

 Trade Marks

Geographical Indications

 Layout Designs/Topographies Integrated Circuits

 Trade Secrets

 Protection of New Plant Varieties
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IP Evolution

Property  Right

INTELLECT – PROPERTY – RIGHT

Idea  Expression  COPYRIGHT

Idea  Innovation  Invention  PATENT

Idea  Quality + Identity  TRADEMARK

Idea  Appearance  DESIGN

Idea  Keep Confidential
No Disclosure

 TRADE SECRETS



CUTS Training Programme 14 Jul 11 7

8

Scope of Copyright
 Original Literary, Dramatic, Musical and Artistic 

Works

Work: Ideas expressed in material form

No copyright in ideas or facts 

 Cinematograph Films

 Sound Recordings
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Rights
 Two Kinds of Rights

 Moral Rights
 To protect personality of author
 Right of Authorship
 Right of Integrity
 Digital Manipulation
 No Right for Display

 Economic Rights
 To bring economic benefits
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Economic Rights
 Right of Reproduction

 Making copies e.g. an edition of a novel
 Storage in computer memory

 Right of Distribution/Issuing Copies
 Digital Distribution

 Right of Communication to the Public
 Public Performance
 Internet Communication

 Adaptation Rights
 Conversion into another form e.g. literary to drama
 Abridgement
 Picturizations, comic formats

 Right to make a cinematograph film or sound recording
 Translation Rights
 Rental Rights
 Resale Rights for original artistic works. 
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Ownership of Rights 
 Literary – author
 Drama – Dramatist 
Music – Composer
 Artistic work – Artist e.g. Painter, sculptor, 

architect
 Photograph – Photographer
 Author of Computer Programme – Person who 

causes the work to be created
 Cinematograph film – producer
 Sound Recording - producer
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Author as Owner of Rights: 
Exceptions
 In the course of employment – employer
 Employment by newspaper, magazine – employer has publishing right; 

other rights with author
 Photograph, painting, cinema for valuable consideration – person who 

pays money
 Lecture delivered in public – Person delivering
 Government Work – Government
 Public Undertaking Work – public undertaking
 Work of International Organization – International Organization
 Work of apprentice – to Teacher
 If teacher writes a book then teacher because he is employed to teach and not 

write
 Question Papers – Paper setter
 Encyclopedia, dictionary – editor for collection
 Music under contract by film producer – film producer



Securing Copyright

 Formality free protection

 Voluntary Registration

 Registration does not as a matter of law establish 
that what is registered is in fact and in law 
copyrightable subject matter

Duration of Copyright

 Literary, dramatic, Musical and Artistic Works 
published during life time of author: Life + 60 
years

 All Other Works: 60 years from date of 
publication

 Posthumous, Anonymous Works 

 Works of Government and Organizations

 Cinema and Sound Recording

 Photograph

RELATED RIGHTS
 Rights granted by law to communicators of 

works to the public

 Performers

 Broadcasting Organizations

Recording, broadcasting and communicating to the
public of a live performance
Presumption of transfer of performer’s right to
cinematographic film producer
Duration: 50 years

 Broadcast Reproduction Right
 Re-broadcasting, Recording and Communicating 

to the Public of a Broadcast
 Duration: 25 Years

RECENT COPYRIGHT CASES

Chetan Bhagat Vs 3 Idiots

• Oct, 2010 - Kolkata HC declares that Sa Re Ga Ma
has the right to grant License.

• April 2010 - Kolkata HC restrains the use of the
song Apni Toh Jaise Taise’ from ‘Laawaris’ in the
movie ‘Houseful’.

Copyright in India
 First Act in 1914, followed by the Copyright Act 

1957. 

 1957 Act: adopted many English provisions, 

introduced new ideas and concepts.

 Amended in 1983, 1984, 1992, 2012

COPYRIGHTS
 India has a very strong and comprehensive copyright law based on Indian

Copyright Act. 1957 which was amended in 1981, 1984, 1992, 1994 and 1999
(w.e.f.January 15, 2000). The amendment in 1994 were a response to
technological changes in the means of Communications like broadcasting and
telecasting and the emergence of new technology like computer software.

 The 1999 amendments have made the Copyright Act fully compatible with
Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement. &
fully reflects Berne Convention. The amended law has made provisions for the
first time, to protect performers’ rights as envisaged in the Rome Convention.
With these amendments the Indian Copyright law has become one of the most
modern copyright laws in the world.
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TRADE MARK

 A name of an enterprise or a Mark capable of
being represented graphically, distinguishing the
goods or services of one person from those of others
e. g., LUX, Godrej, TVS ,Telco, 555, APPLE

 Trade Mark can be -
o sign , words, letters, numbers, 

o drawings, pictures, emblem, 

o colours or combination of colours,

o shape of goods, 

o graphic representation or packaging or 

o any combination of the above 

as applied to an article or a product.
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 Examples:

Less traditional forms of trademarks

 Single colors (Louis Vuitton)

 Three-dimensional signs 

 (shapes of products 

 or packaging)

 Audible signs (sounds)

 Olfactory signs (smells)

Registration of Trade Mark
 Trade Marks are registered by national trade mark

registries and are valid in that country

 Registration is made after examination and
publication

 Period of registration is for 10 years but can be
renewed indefinitely
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Types of Trademarks?

 Service marks: to distinguish services (banking ,
education, finance, insurance etc.)

 Collective marks: to distinguish goods or services by members of an
association (manufacturers, producers, suppliers, traders or other profession
bodies)

 Certification Trade marks: Certified by the Proprietor as having
characteristics like geographical origin, ingredients, quality e.g.
AGMARK, WOOLMARK (Certification mark cannot be used as a trade mark)

 Certifies that the goods on which it is applied are made of
100% wool. It is registered in 140 countries and licensed to the
companies which assure that they will comply with the strict
standards set out by the Woolmark company , the owner of
the mark.
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WELL KNOWN   MARKS

•Coca Cola for soft drink 

•Toblerone (Triangular-

shaped chocolates)   

Trade Names

•Godrej- Furniture, Refrigerators, Storewell, Compactor etc

•GE- Bulbs



The function of a Trademark

 Allows companies to mark A TERRITORY,
EXPRESSING specific functions among similar
products in the market.

 Ensures that consumers can identify a line of
products.

 Ensures extension of the mark through licensing
or franchising process.

The Value of Trademarks

 Global Brand Scoreboard

 1. Coca-cola 67.52$ billion

 2. Microsoft 59.95$ billion

 3. IBM 53.37$ billion

 4. GE 46.99$ billion

 5. Intel 35.58$ billion

 (German survey January 17, 2006)

A marketing tool
A source of revenue through licensing 
A crucial component of franchising agreements
Useful for obtaining banks or third part finance 
A valuable business asset 

TRADEMARKS
 India affords full protection to trade marks under the Trade

Marks and Merchandise Act. The Indian law of trademarks is
protected by the Trade & Merchandise Marks Act, 1958. A
new statute i.e. the Trade Mark Act, 1999 has been enacted in
India to bring it in conformity with the TRIPs Agreement, to
which India is a signatory. Indian Trademarks Act, 1999,
came into force on September 15, 2003.

 India has made a step towards fulfilling its international
obligations. Consequently, the Indian trademark law has
now become fully compatible with the International
standards laid down in the TRIPs Agreement. The New Act
primarily consolidates and amends the old Trade &
Merchandise Marks Act, 1958 and provides for better
protection of goods and services

Trademark applications filed in India
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 No registration required; can possess a trade
secret even if never used

 Uniform Trade Secrets Act enacted by most
states

 Trade secret must be subject of reasonable
efforts to preserve secrecy, and have
independent economic value from secrecy

 Often difficult to enforce; difficult to
adequately define trade secret and prove it
has stayed secret
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Trade secrets

TRIPS
The TRIPS (Trade Related Aspects of Intellectual

Property Rights) Agreement came into being with the

establishment of the WTO (World Trade Organization)

effective from 1st January, 1995.

Intellectual Property Rights itself is defined, in the

context of the TRIPS as a Right given to people over the

Creations Of Their Minds.

It usually gives the Creator an Exclusive Right over

the Use of his Creations for a Certain Period Of Time.



WIPO

 UN organization dedicated to promoting

the use and protection of works of the

human spirit.

 Headquarters in Geneva, Switzerland.

 184 nations as member states.

 Manages all IPs.

 Training through Academy and

Seminars.

International Treaties
 Paris Convention for the Protection of Industrial 

Property 1883
 Berne Convention for the Protection of Literary 

and Artistic Works 1886
 International Union for New Varieties of Plants 

(UPOV) 1961, 1972, 1978 and 1991
 Convention on Biodiversity, 1992
 Agreement on Trade Related Aspects of 

Intellectual Property Rights 1994
 Internet Treaties 1996

32

IPRs: An Indian Overview
 India is a signatory of TRIPs in the Uruguay Round

agreement of 1995. It is now bound to amend her
existing laws in order to make it to make it TRIPs-
compliant.

 The government has initiated action to bring in the
requisite changes. In the last few years, India has
enacted fully TRIPs-compliant Trademarks Act,
Copyright Act, Designs Registration Act,
Geographical Indications Act and Protection of
Layouts for Integrated Circuits Act. A novel Plant
Varieties Protection and Farmers Rights Act 2001
and the Bio-diversity Act 2002 are also in Place.

IP Laws of India
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Act Ministry/Department

The Copyright Act, 1957 Higher Education

The Patents Act, 1970 Industrial Policy & Promotion

The Designs Act, 2000 Industrial Policy & Promotion

The Trade Marks Act, 1999 Industrial Policy & Promotion

The Geographical Indications of Goods 

(Registration and Protection) Act, 1999

Industrial Policy & Promotion

The Semiconductor Integrated Circuits Layout-

Design Act, 2000

Information Technology

The Protection of Plant Varieties and Farmers’ 

Rights Act, 2001

Agriculture and Cooperation

Useful Links

http://www.patentoffice.nic.in

http://www.wipo.int

http://ep.espacenet.com

http://ipindia.nic.in/girindia/

http://copyright.gov.in/

“The test of an innovation, after all, lies not in its novelty, its

scientific content or its cleverness. It lies in its success in the

market place” Peter F. Drucker

"Innovation now is more of a relay race than a

marathon.….The baton of an idea might start at a university

and move to multiple companies before being commercialized. “

“Of course, batons can be dropped along the way”.

Henry Chesbrough, University of California, Berkeley

 


